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PREFACE

The Legislative Research Commission, established by Article 6B of Chapter 120 of the General
Statutes, is the general purpose study group in the Legislative Branch of State Government. The
Commission is cochaired by the Speaker of the House and the President Pro Tempore of the Senate and
has five additional members appointed from each house of the General Assembly. Among the
Commission's duties is that of making or causing to be made, upon the direction of the General Assembly,
"such studies of and investigations into governmental agencies and institutions and matters of public
policy as will aid the General Assembly in performing its duties in the most efficient and effective
manner" (G.S. 120-30.17(1)). |

The Legislative Research Commission, prompted by actions during the 1995 Session, has
undertaken studies of numerous subjects. These studies were grouped into broad categories and each
member of the Commission was given responsibility for one category of study. The Cochairs of the
Legislative Research Commission, under the authority of G.S. 120-30.10(b) and (c), appointed
committees consisting of members of the General Assembly and the public to conduct the studies.
Cochairs, one from each house of the General Assembly, were designated for each committee.

The study of Grandparent Visitation Rights was authorized by Part II, Section 2.1 of Chapter 542 of
the 1995 Session Laws. Part II of Chapter 542 allows for studies authorized by that Part for the
Legislative Research Commission to consider House Joint Resolution 872 and Senate Bill 841 in
determining the nature, scope and aspects of the study. Section 1 of House Joint Resolution 872 and
Section 1 of Senate Bill 841 read in part:

“(1) Whether grandparents should have a right of action for court-ordered visitation with

grandchildren independent of whether a divorce or custody action has been filed;




(2) Whether there should be a rebuttable presumption in the law that visitation with grandparents
promotes the best interest of the grandchild;
(3) What remedies other than contempt should be established to ensure that court-ordered
grandparent visitation is enforced;
(4) Whether there should be established in each judicial district an expedited process for enforcing
visitation orders; and
(5) Any other issues related to grandparent visitation matters.”
The relevant portions of Chapter 542, as well as House Joint Resolution 872 and Senate Bill 841, are
included in Appendix A. The Legislative Research Commission authorized this study under authority of
G.S. 120-30.17(1) and grouped this study in its Family and Juvenile Law area under the direction of
Representative Edd Nye. The Committee was chaired by Senator James Forrester and Representative
Gene Wilson. The full membership of the Committee is listed in Appendix B of this report. A committee

notebook containing the committee minutes and all information presented to the committee is filed in the

Legislative Library.




- COMMITTEE PROCEEDINGS

The Legislative Research Commission’s Committee on Grandparent Visitation Rights met eight
times to study issues relating to grandparent visitation matters. The Committee minutes are on file in the

Committee notebook in the Legislative Library.

December 13, 1995

The Committee met for the first time. Ms. Lynn Marshbanks, legal counsel to the Committee,
explained to the Committee its charge and the Legislative Research Commission reporting requirements.
The Committee then adopted its budget.

Sixteen members of the public spoke to the Committee on the topic of grandparent visitation. Some
people advocated strengthening the current grandparent visitation laws. Others spoke either for or against
allowing grandparents to sue for visitation with their grandchildren where the grandchildren are in an
intact family. »

Ms. Marshbanks explained the current statutory and case law on grandparent visitation, including
two cases handed down by the North Carolina Supreme Court: Mclntyre v. McIntyre, an opinion issued

in September 1995, and Peterson v. Rogers, a 1994 case. In Peterson, the court held that parents have the

constitutional right to care, custody, and control of their children. That holding was echoed in Mclntyre;
also, the court specifically held that North Carolina’s statutes do not allow grandparents to petition for
visitation with grandchildren who are part of an intact family. She reviewed statutes from other states
and cited cases where state courts had ruled on the constitutionality of grandparent visitation laws. She
also explained Senate Bill 842, introduced during the 1995 Session by Senators Forrester and Kerr, which
was in the Senate Judiciary II Committee.

Representative Decker asked on what provisions of the state and/or federal constitutions the North

Carolina Supreme Court and other state courts had based their holdings. Representative Culpepper




requested that all the state’s grandparent visitation laws be brought to the next meeting. He commented
that the best interest of the minor child should be the most important consideration, and brought up the
following ideas: requiring a guardian ad litem to be appointed for children in grandparent visitation
disputes; requiring mediation; maybe making a presumption that favors the parents; maybe tax costs of a
frivolous lawsuit to the grandparents. He brought up the possible legal implications of a decision to allow

grandparents to have visitation rights, such as responsibility for medical, psychological, and other bills.

January 10, 1996
Fifteen members of the public addressed the Committee. Two of the speakers brought specific
proposals to the Committee. Mr. Loring Mclntyre brought a bill drafted by his attorney, Michael Drye,
which would affirm the rights of parents to raise their own children where there is an intact family
situation. Mr. Mark Sullivan, an attorney, asked the Committee to consider changing the law so that a
change of circumstances is not necessary for grandparents to ask for visitation where there has already
been a custody order. He asserted that the standard should be the best interest of the child.
Ms. Jan Hood, Court Management Specialist in the Administrative Office of the Courts, and Mr.
Scott Bradley, Executive Director of the Mediation Network of North Carolina, spoke about mediation.
The custody and visitation mediation program started in 1983. It is in ten of the thirty-nine judicial
districts and will be in sixteen districts by the end of the year. In divorce cases where custody is at issue,
-there is a mandated orientation, then mediation sessions. If the parties come to an agreement, the
mediator drafts a parenting agreement, then it goes to the parties’ attorneys. It is signed in the mediation
office, then goes to the chief district court judge, where it is made a court order. There are very few
- grandparent mediation programs in the country. They explained the training process for mediators and

said that the success rate for mandatory mediation is 55 to 59%. In dispute settlement centers, where

mediation is voluntary, there is about a 90% success rate.




Mr. Matt Epstein, Director of the Center for Child Protection, spoke ne};it. He served in the New
Hampshire Legislature when they were adopting their grandparent visitation law, and he has been
involved in mediation. He spoke about family breakdown and when the state should get involved. He
said that the Committee should decide what an intact family really means, because other states have
different definitions. He was concerned that the Committee address the legal relationship between
grandparents and grandchildren in a way to get the benefit without the harm. He said that often
grandchildren are the only stable people in their grandchildren’s lives when the family has broken apart.
However, there are also grandparents who are abusive or want to dominate their children. He was
concerned that parents might not want to raise in court issues of abuse by their parents. He recomniended
to the Committee that it go slowly and cautiously. He believed that mediation isa very good approach,
except where there is abuse, and he recommended voluntary mediation first. Second, he recommended
narrowly-tailored laws concerning unfitness and abuse. Third, he recommended that the Committee look
at intermediate changes first. Fourth, he recommended that a mechanism be in place to evaluate what
happens. He said that in New Hampshire, where there is an intact family, the grandparents must show
unfitness to get custody; it depends on the child’s best interest.

Ms. Marshbanks answered questions from the last Committee meeting. She addressed the questions
of whether there was any law governing the placement of abused or neglected children with relatives and
whether the local department of social services could make an order contrary to a judicial order. Ms.
Marshbanks explained that DSS may not overrule a judge’s order. She also reviewed G.S. 7A-574(a),
which concems placing a child into nonsecure custody. One of the requirements is that the judge first
consider releasing the child to a parent, relative, guardian, custodian, or other adult. Ms. Marshbanks also
explained that the North Carolina Supreme Court had held that parents have a constitutionally-protected
paramount right to the care, custody, and control of their children. The Court cited cases from the United

States Supreme Court that based that right on the Fourteenth Amendment to the United States

Constitution. There is a similar provision in the North Carolina Constitution, in Article 1, Section 19.




Ms. Marshbanks then distributed a chart outlining the statutory and case law in all fifty states
concerning grandparent visitation rights. She pointed out the states that had specific mediation provisions
and the states where there had been supreme court decisions on the constitutionality of grandparent
visitation statutes. She distributed copies of laws from several other states to show the Committee some
of the different types of grandparent visitation statutes. Representative Decker asked whether it is
possible to make people mediate without going into the court system. Ms. Marshbanks responded that in

our present court system, people cannot be required to mediate until a case is filed.

February 20, 1996

Six members of the public addressed the Committee.

Mr. Chuck Harris, Chief of the Children Services Section in the Division of Social Services, was the
first speaker on the agenda. He responded to several questions that the Committee asked at its January
meeting. He explained the procedures that DSS must follow when doing an investigation into alleged
child abuse or neglect. During an investigation, DSS interviews anyone who can speak to the situation; in
most cases, at least one relative is interviewed. At the dispositional phase, the judge decides what the best
plan for the child is. DSS presents its recommendations, as does the guardian ad litem and anyone else
with standing. Twenty-two percent of DSS placements are with relatives. The hearing is in juvenilé
court, so it is closed to members of the public. However, it is open to people with direct information
about care of the child; they are notified of the court hearing. There is no duty under law, policy, or rule
to notify grandparents or other relatives. However, DSS has the duty to present to the court information
about relatives that might be able to take custody of the child and must recommend a relative if there is
one willing.

Ms. Shirley Hassell, Committee member, spoke next abdut her own experience of raising her

grandson for several years, after which her daughter did not allow her to see him. She asked that the

committee address the term “substantial relationship” in its legislation and said that there needs to be an




expedited process for grandparent visitation. She told the Committee that she did not understand why
allowing a grandparent and grandchild to have a meaningful relationship interferes with parental rights.
She then played a tape made by her grandson about his feelings on the issue.

Ms. Lauren Cole, an instructor in the Child Development Department at Southeastern Community
College, spoke about the role of grandparents in the lives of their grandchildren, including the feeling that
they must come to the child’s rescue at times. She talked about the acceptance grandparents can
demonstrate toward their grandchildren. Then she discussed how conflicts can build between parents and
grandparents, and how both parties should compromise. She told the Committee that children have a right
to know their grandparents. She recommended the book The New American Grandparent to the
Committee. |

Ms. Cheryl Howell, faculty member at the Institute of Government, explained to the Committee that
there are generally three types of grandparent visitation statutes: (1) where there is disruption of a family
by death or divorce; (2) where it is in the best interest of the child; and (3) where there is a substantial
relationship between the grandparent and the child. She reviewed decisions from other state supreme
courts that had addressed the issue of constitutionality of grandparent visitation statutes. The question is
one of Fourteenth Amendment substantive due process: parents’ liberty interest vs. government interest
in intervening into the family. The United States Supreme Court has held that parents have the
fundamental right to raise their children with minimal interference. Generally, states that have declared
their statutes unconstitutional have found a substantial level of interference with parental rights and have
applied a strict scrutiny standard requiring that the government have a compelling interest to intervene.
States that have found the statutes constitutional have held that the level of interference with parental

rights is insignificant. Those states did not apply strict scrutiny; they merely required that there be a

“reasonable relationship” between the law and the governmental interest.




March 6, 1996

The Committee heard from one member of the public before hearing from the speakers on the
agenda.

The first speaker was Ms. Judy Auman, Executive Assistant, North Carolina Child Advocacy
Institute. She read a statement from the Institute, giving its positioﬁ on grandparent visitation rights. The
Institute believes that legislation would not be the most effective or appropriate means of resolving
disputes between parents and grandparents and that litigation would not be in the best interest of the child.
The Institute is concerned that legislation would strain the court system and encourage society’s tendency
to be overly-litigious. Ms. Auman further stated that if the General Assembly chooses to pass new
legislation, the Institute would advocate that no presumption be made that either parent or grandparent is
able and willing to act in the child’s best interest, that the best interest of the child should be the court’s
primary consideration, that any involvement by children in conflict resolution should be age-appropriate
and non-traumatic, and that both parties should demonstrate that they have exhausted other means of |
resolving the dispute before having access to formal legal proceedings. |

At the request of Senator Forrester, Ms. Marshbanks explained that the presumption in the law now
is that parents will act in the best interest of their child.

Ms. Celia O’Briant, a family mediator and licensed counselor, explained to the Committee the
mediation process and the theory behind mediation. She explained how, if agreement is reached, the
parties sign a memorandum of understanding, which is not enforceable in court until a judge approves a
legal document incorporating the understanding between the parties. The question arose as to the
constitutionality of requiring mediation before a suit may be filed.

Ms. Marshbanks distributed a map showing which counties in the state now have custody and

visitation mediation programs. She then presented to the Committee a list of issues that the Committee

could use to assist it in making its decision.




April 10,1996

Three members of the public addressed the Committee.

Afterwards, Mr. Ray Berryhill of Indiana was the first speaker. He and his wife founded
Grandparent Rights in New Strength (GRINS). Mr. Berryhill talked about how many grandparents are
raising their grandchildren. He advocated that North Carolina adopt a law similar to that of Kentucky,
which has a provision that when parental rights are terminated, grandparent rights are not. He also talked
about court decisions from other states that upheld their grandparent visitation laws. He talked about the
importance of grandparents in grandchildren’s lives, and said that he believes the law should give a
grandparent or great-grandparent the right to go to court after being denied reasonable visitation after sixty
days.

Ms. Marshbanks then explained to the Committee the court decision in the four states whose

supreme courts have made decisions on the constitutionality of grandparent visitation where there is an

intact family. Kentucky and Missouri’s courts held that the statutes were constitutional, and Georgia and

Tennessee’s courts held that the statutes were unconstitutional. She commented that there was no
particular language in those state’s statutes that seemed to make a difference in whether they were
constitutional, rather that it was whether the courts found substantial interference with the intact family.

Ms. Cheryl Howell addressed the Committee again. She reviewed the North Carolina laws on
custody and visitation and explained the role that mediation has in custody and visitation actions.

Senator Forrester asked that any Committee member who wants to propose statutory changes to get
his or her proposal to Ms. Marshbanks before the next meeting.

Ms. Shellie Bellairs, Committee member, told the Committee that they should start drafting a
proposed bill now. She referred to laws from several other states. She believed that the Committee

should draft a simple bill that would allow grandparents to petition a court for visitation with their

grandchildren, even where the grandchildren live in an intact family.




Ms. Marshbanks responded to questions about mediation asked in the March meeting. She told the
Committee that mediation cannot be forced, unless it is by the court. In our present system, a case would
have to be filed to be referred to mediation. She suggested that the Committee look at what the Futures
Commission is recommending as it concerns family courts and mediation, since they will be

recommending comprehensive changes to the state’s court system. '

September 25, 1996
Six members of the public spoke to the Committee.
Dr. Richard Keelor, President of Health Designs International and an expert in health and fitness,
‘was the first speaker on the agenda: He spoke to the Committee about the importance of relationships
between grandparents and grandchildren and encouraged the Committee to adopt legislation that would
allow grandparents and grandchildren to develop positive, meaningful relationships.

Mr. Alan Hooper, grandson of Ms. Shirley Hassell, Committee member, spoke next. He talked
about his personal experience of being raised by his grandparents for years, then not being allowed to visit
with them. He talked about the strength of his relationship with his grandparents and urged the
Committee to recommend a bill that would allow grandparents to go to court to seek visitation, even
where there is an intact family.

Mr. David Parker, attorney from Statesville who represented the Mclntyre grandparents in the
Mclntyre v. Mclntyre case, explained the proceedings in the McIntyre case and distributed copies of a
proposed bill that he drafted that would expand grandparent visitation rights. He asked the Committee to
consider such questions as whether grandparents should have the standing to come to court and ask for
visitation, what is a suEstantial relationship between a grandparent and a grandchild, and whether attorney
fees should be provided for a prevailing party who has no financial resources. He said that Rule 11 of the
Rules of Civil Procedure would guard against harassment lawsuits by grandparents. He advocated that the

court’s discretion to make a determination not be limited.
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Mr. Bill Brooks, President of the North Carolina Policy Council, spoke next. His organization
believes that forcing grandparent visitation on an intact family would be an unprecedented expansion of
governmental authority. The problems that his organization sees in such legislation would be: (1) the
state could intrude in the family for any reason, even absent evidence of abuse or neglect; (2) it would
open family wounds in a public forum; (3) visitation would be logistically unenforceable, carving up the
family’s time; (4) it would encourage litigation; and (5) it would not likely survive constitutional
challenge. He also asked the questions of who would pay for the cost of the visits, whether the
grandparents would acquire any financial responsibilities along with rights, and whether the state should
force unwilling grandparents to visit grandchildren.

Mr. Wiley Wooten, Chair of the North Carolina Bar Association’s Family Law Council, gave some
observations, noting that the Bar Association has no official position on grandparent visitation yet. He
referred to the constitutionally-protected rights of parents, and commented that the district courts are
overworked already and that mediation is not state-wide yet.

Ms. Marshbanks gave the Committee an update on state laws concerning grandparent visitation and
explained again the constitutional questions concerning grandparent visitation. She then reviewed for the
Committee three bills that she had drafted at the request 9f Committee members Representative Beall,
Representative Culpepper, and Ms. Shirley Hassell. Senator Forrester asked the Committee members to

review those drafts and follow up with Ms. Marshbanks on further ideas or different language.

December 4, 1996

Before the meeting, Ms. Louise McIntyre presented to the Committee petitions signed by people in
support of grandparent visitation rights.

The Committee met to discuss what its recommendation would be. Ms. Marshbanks reviewed two
bills that Committee members had requested since the September meeting. The first draft, suggested by

Representative Beall, would allow a grandparent to bring an action for visitation regardless of whether the

11




child’s family is intact and says that the judge shall determine whether visitation is in the best interest of
the child, based on all the circumstances of the case. The second draft, by Representative Culpepper,
would also allow a grandparent to bring a visitation action even if the gllrandchild lives in an intact family.
His draft also attempted to address the constitutional questions that had arisen by doing the following: (1)
establishing a presumption in favor of the parents, and (2) requiring a court to determine before awarding
visitation that there is such a bond between the grandparent and grandchild that visitation would be in the
grandchild’s best interest and that the visitation would not substantially interfere with parental rights.
After the Committee decided to recommend legislation, they concentrated on Representative
Culpepper’s draft. The Committee voted to make several changes to the draft, one of which would allow
grandparents to show that they had made a substantial effort to establish a bond with a grandchild, then
the Committee asked that Ms. Marshbanks prepare the final draft of the Committee’s report for approval

at its final meeting.

December 19, 1996

The Committee met and approved its final report to the 1997 General Assembly.

12




FINDINGS AND RECOMMENDATIONS

RECOMMENDATION: The General Assembly should enact the bill providing for the expansion
of grandparent visitation rights that is found in Appendix D.

The Committee finds that relationships between grandparents and grandchildren are valuable and
should be encouraged. Present North Carolina law does not allow a grandparent to go to court to seek
visitation with a grandchild if the grandchild lives in an intact family, where the parents are married and
living together, and there has been no determination of custody. The Committee believes that the current
law should be amended to allow a grandparent of a grandchild living in an intact family to ask a court to
grant visitation. The Committee recognizes that there are constitutional issues involved in expanding the
law, and to address those concerns, the bill provides protections for the intact family, while allowing those

grandparents to be heard in court.
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APPENDIX A

CHAPTER 542

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION, TO CREATE AND CONTINUE VARIOUS COMMISSIONS, TO
DIRECT STATE AGENCIES AND LEGISLATIVE OVERSIGHT COMMITTEES AND
COMMISSIONS TO STUDY SPECIFIED ISSUES, TO MAKE VARIOUS STATUTORY
CHANGES, AND TO MAKE TECHNICAL CORRECTIONS TO CHAPTER 507 OF THE
1995 SESSION LAWS.

The General Assembly of North Carolina enacts:

PART I.-----TITLE
Section 1. This act shall be known as "The Studies Act of 1995".

PART IL.-----LEGISLATIVE RESEARCH COMMISSION

Sec. 2.1. The Legislative Research Commission may study the topics listed
below. When applicable, the 1995 bill or resolution that originally proposed the issue or study
and the name of the sponsor is listed. The Commission may consider the original bill or
resolution in determining the nature, scope, and aspects of the study. The topics are:

an Grandparent visitation rights (S.B. 841 - Forrester, Kerr, and Carpenter;
H.J.R. 872 - Mitchell)

PART XXVL.-----EFFECTIVE DATE i
Sec. 26.1. This act is effective upon ratification.
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2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18

GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1995

HOUSE JOINT RESOLUTION 872

Sponsors: Representatives Mitchell; Culpepper, Buchanan, and Gardner.

Referred to: Rules, Calendar & Operations of the House.

- April 12, 1995

1 A JOINT RESOLUTION AUTHORIZING THE LEGISLAf[VE RESEARCH '

COMMISSION TO STUDY THE ISSUE OF GRANDPARENT VISITATION.
Be it resolved by the House of Representatives, the Senate concurring:
Section 1. The Legislative Research Commission may study the issue of
grandparent visitation rights. In conducting this study, the Commission may consider

the following:

(D)

2

)
(4)
(3)

Whether grandparents should have a right of action for court
ordered visitation with grandchildren independent of whether a
divorce or custody action has been filed;

Whether there should be a rebuttable presumption in the law that
visitation with graridparents promotes the best interest of the
grandchild;

What remedies other than contempt should be established to
ensure that court ordered grandparent visitation is enforced;
Whether there should be established in each judicial district an
expedited process for enforcing visitation orders; and

Any other issues related to grandparent visitation matters.

Sec. 2. This resolution is effective upon ratification.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1995 :

S 1
SENATE BILL 841
Short Tifle: Study Grandparent Rights, . ...
- Sponsors: Senators Foﬁestgr, Kerr, and Carpenter. - - S

Tl STl

. Referred to: Appropriations .~ ;. ..

2 AN ACT TO ESTABLISH THE STUDY COMMISSION ON GRANDPARENT

3
5

7
8
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

"RIGHTS."

APl’ll 26 1995 i
"' A BILL TO BE ENTITLED

4 The Gerreral Assembly of North Carohna enacts:

Section 1. (a) There is established the Leglslatlve Study Commlttee on

€
€))
3)

6 Grandparent Rights. Membership on the Commission shall be as follows:

Four members of the Senate appointed by the the Pres1dent Pro
Tempore of the Senate;

Four members of the House of Representatives appointed by the
Speaker of the House;

Six public members, three of whom shall be appointed by the
President Pro Tempore of the Senate and three of whom shall be
appointed by the Speaker of the House of Representatives.

Vacancies shall be filled by the original appointing authority.
(b) The Committee shall study the following:

(1)

2

Whether grandparents should have a right of action for court-
ordered visitation with grandchildren independent of whether a
divorce or custody action has been filed;

Whether there should be a rebuttable presumption in the law that
visitation with grandparents promotes the best interest of the
grandchild;

What remedies other than contempt should be established to
ensure that court-ordered grandparent visitation is enforced;

17
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_study and recommendations. The - Committee may make an-interim report ‘on_its

GENERAL ASSEMBI;Y OF NORTH CAROLINA. L SESSION 1995

(4) * Whether there should be established in each judicial district an
R " expedited process for enforcing visitation orders; and
. (5)  Any other issues related to grandparent visitation matters.

(c) The Committee shall have its first meeting at the call of the cochairs.
The President Pro Tempore of the Senate and the Speaker of the House of
Representatives shall each designate one of its appointees to the Committee as
‘cochair. ' ' ° ‘ | ' ,

(d) Committee members shall receive no salary as a result of serving on .
the Committee but shall receive necessary subsistence ‘and travel expenses in -
accordance with G.S. 120-3.1, 138-5, and 138-6, as applicable. SR

. (e) The Committee may contract for clerical and professional assistance

or for any other services it ‘may require during the course .of its study. - The
-Committee may, with the approval of the Legislative Services Commission, meet in-

the State Legislative Building or the Legislative Office Building.’

(f) The Committee shall report to the General Assembly the results of its
progress to the General Assembly not later than May 1, 1996. The Committee’ shall
make its final report, including recommendations and proposed legislation, on or
before the convening of the 1997 General Assembly. Upon issuance of its final report
the Committee shall expire. = -~ -~ T

72+ - Sec. 2. There is appropriated from the General Fund to the General -
Assembly the sum of twenty-five thousand dollars ($25,000) for the 1995-96 fiscal @il
year and the sum of twenty-five thousand dollars ($25,000) for the 1996-97 fiscal year :

Iow s

bt

to implement the study authorized under Se_c:tibn: 1 of this act.
~ Sec. 3. This act becomes effective July 1, 1995,

18 :
Page 2 Senate Bill 841




APPENDIX B

GRANDPARENT VISITATION RIGHTS COMMITTEE
MEMBERSHIP
1995 - 1996

LRC Member: Rep. Edd Nye
209 Ben Street _
Elizabethtown, NC 28337
(910) 862-3679 -

President Pro Tempore Appointments

Sen. James Forrester, Cochair
PO Box 459

Stanley, NC 28164

(704) 263-8603

Ms. Shellie Bellairs
6417 Lakeway Drive
Raleigh, NC 27612

Ms. Roxanne Bragg-Cash
127 Shannon Village
Louisburg, NC 27549

Ms. Shirley Hassell
PO Box 149
Manns Harbor, NC 27953

Sen. Jeanne H. Lucas
4504 Glenn Road
Durham, NC 27704
(919) 688-2838

Sen. James D. Speed
Route 6, Box 542
Louisburg, NC 27549
(919) 853-2167

Staff:

Ms. Lynn Marshbanks
Research Division
(919) 733-2578

Speaker’s Appointments

Rep. Gene Wilson, Cochair
881 Queen Street

Boone, NC 28607

(704) 264-5365

Rep. Charles M. Beall
Route 3, Box 322
Clyde, NC 28721-9542
(704) 627-2423

Rep. William T. Culpepper, III
PO Box 344

Edenton, NC 27932

((919) 482-3818

Rep. Michael P. Decker
5105 Yorkwood Drive
Walkertown, NC 27051
(910) 595-3008

Rep. Cynthia B. Watson
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APPENDIX C

§50-13 ART. 1. DIVORCE, ETC., GENERALLY §50-13.1

Up Rightto Change Name. — Nothing  change her name as anyone else might
in the law states that by marriage a change his or hers. In re Mohlman, 26
woman gives up her right as a person to N.C.App. 220, 216 S.E.2d 147 (1975).

OPINIONS OF ATTORNEY GENERAL

Wife Must Have Filed Complaint divorce or & counterclaim (cross bill) for
or Counterclaim. — The court, in the  divorce, See opinion of Attorney General
divorce decree, may not grant authoriza- to the Honorable John H. Parker, Dis-

tion for the wife to resume her maiden trict Court Judge, 10th Judicial District,
- pame unless the wife filed complaint for 50 N.C.A.G. 16 (1980).

§ 50-13: Repealed by Session Laws 1967, c. 1153, 8. 1. -

’ . Cross References. — As to actions or
proceedings for custody of minor chil-
dren, see § 50-13.1 et seq.

 § 50-13.1. Action or proceeding for custody of mi-

;o morchii _ T
"' (a) Any parent, relative, or other person, agency, organization or L
institution claiming the right to custody of a minor child may -

" institute an action or proceeding for the custody of such child, as
o hereinafter provided. Unless a contrary intent is clear, the word

‘“custody” shall be deemed to include custody or visitation or both.
. (b) Whenever it appears to the court, from the pleadings or
otherwise, that an action involves a contested issue as to the custody
‘or visitation of a minor child, the matter, where there is a program
, shall be set for mediation of
y and visitation before or concur-
r for hearing unless the court
waives mediation pursuant that arise in
- motions for contempt or for modifications as well as in other
. pleadings shall be set for mediation unless mediation is waived by
the court. Alimony, child support, and other economic issues may not
be referred for mediation pursuant to this section. The purposes of
Vmeat;iation under this section include the pursuit of the following
goals: :
(1) Tore

dispute involving custo

(2) The development of custody and visitation agreements that
are in the child’s best interest;

(3) To provide the parties with informed choices and, where
ossible, to give the parties the responsibility for making
ecisions about child custody and visitation;

(4) To provide a structured, confidential, nonadversarial set-
tmg that will facilitate the cooperative resolution of custody
and visitation disputes and minimize the stress and anxi-
ety to which the parties, and especially the child, are
subjected; and -

(5) To reduce the relitigation of custody and visitation disputes.

(c) For good cause, on the motion of either party or on the court’s
own motion, the court may waive datory setting under
Article 39A of Chapter 7A of the General Statutes of a contested
custody or visitation matter for mediation. Good cause may include,
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- communications from either or both parties to thenm,

: prosecution for criminal conduct or as excusin,

§50-13.1 CH. 50. DIVORCE AND ALIMONY : §50-13.1 S

but is not limited to, the following: a showing of undue b Superior Courta” sec
a party; an agreement between the parties for voluntary me, 1857 (1993).

subject to court approval; allegations of abuse or ne g £ For note, “Balancir,
child; allegations of alcoholism, drug abuse, or spouse ghy - E  Children with the R
allegations of severe psychological, psychiatric, or emotiona]! k-

lems. A showing by either party that the party resides mopacis

fifty miles from the court shall be considered good cause, ;3 :
Legislative Intent.

(d) Either party may move to have the mediation prog E
dismissed and the action heard in court due to the mediatg . . ment of § 50-13.1 et g¢
undue familiarity with a party, or other prejudicial groungs . has sought to elimina
(e) Mediation proceeding shall be held in private*ang+; inconsistent statutes v

confidential. Except as provided in this Article, all verbal

between the parties in the presence of the mediator:
proceeding pursuant to this section are absolutely &HF‘
unein

re King, 3 N.C. App. 4

mnadmissible in court. The mediator may assess . 1969); Johnson v. J.

interests of the child, and may interview the child or otherg wHiS 878, 188 SE.2d 711 (1
not parties to the proceedings when he or she thinks appr , .. 'This and the follov
- (f) ' Neither the mediator nor any party or other personin not alter basic legal

mediation sessions under this section shall be competent t5
communications made during or in furtherance of such?m;

- sessions; provided, there is no privilege as to communicatiGH road Application
__in furtherance of a crime or fraud. Nothing in this sul .

trued as permitting an individual to obtain imn

:would have expressly s
" fore, the mere fact that

the reporting requirements of G.S. 7A-543 or G.S. 1

- (g).Any agreement reached by the parties as a3 k- f the General
me%i ation shall be reduced to writing, signed by.each k- _f:;%ﬁ:ce a:d all;::on
submitted to the court as soon as practicable. Unless the i to cause its application

2 custody disputes invol

good reason not to, it shall incorporate the agreement’
or divorce. Oxendine v.

order and it shall become enforceable as a court order. If

of the issues as to custody or visitation are not resolve Dep't of Social Servs., ¢

tion, the mediator shall report that fact to the court. * o ©.  S.E.2d 370 (1981). i
(h) If an agreement that results from mediation and’is incortR E:  This Section and

ra'tled into a court order is referred to as a “parenting sreeni'é; it g‘;‘:f:in:m‘:::::]
called by some similar name, it shall nevertheless be deem that this section was i

a custody order or child custody determination for pur E 0
Chapter 50A of the General Statutes, G.S. 14-320.1, G.S. 11 ] ;  statute, covering a my
fg'x L o1 k> in which custody dispu
or other places where those terms appear. (1967, c. 1153, s>2 1954 L Thiles 48611 a
c. 795, 8. 15(b)-) . L § cable only to custody
. surrendered by its nat:
suant ' to § 48-9(aXl
Catawba County Dep’t
303 N.C. 699, 281 S.E.
Section 48-9.1(1) a
Grant of Standing in'
Section 48-9.1(1) was
exception to the geners
ing to contest custody
section. Oxendine v. (
Dep't of Social Servs., 3

Local Modification. — Gaston: 1983,  Legal Periodicals. - For casel®
¢. 761, 5. 162; 1987 (Reg. Sess., 1988), c. survey on custody of children;
1036, s. 2; 1989, c. 547, 5. 2 N.CL Rev. 464 (1963); 4 N.
Meclglenb_urg: 1983, c. 761, 5. 162; 1985, 1000 (1966).
¢. 698, 5. 18(a); 1987, c. 524, s. 5; 1987, c. F £ 1981 family la
703, 5.3, 1987 (Reg. Sess., 1988), . 1036, .1, Row 3370 (1080, -

8.2; 1989, c. 547, 8. 2. For article, “Equating a Stepp!

Cross References. — As to Jjurisdic- . [
tion of proceedings for child support and ~ Rights and Liabilities Vis-A-Vis Cus
child custody, see § 7A-244. Visitation and Support upon Dissoliith

Editor’s Note. — This section was ©f the Marriage with Those of the Na 3

amended by Session Laws 1989, c. 795,s. ral Parent — An Equitable S°1“g°“ : S%i?hﬂ%%ﬁint& :
15(b), in the coded bill drafting format Growing Dilemma?”, see 17 N.C. Cent ing that parents (i) are

provided by § 120-20.1. Subsection (a)of L-J. 1 (1988). .
this section has been set out in the form For comment, “An End to Settl
above at the direction of the Revisor of on the Courthouse Steps? Media
Statutes. . : tlement Conferences in North C
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§50-13.1

dy of mi-

‘e Petersen v.
v. 2451 (1995).

tt of grandpar-
secial statutes
‘h the right to
certain clearly
2 situations do
ng suit against
tact and where

is ongoing.
N.C. 629, 461

28 not grant
: for visitation
ing is ongoing
wmily is intact.
N.C. 629, 461

DIVORCE AND ALIMONY §50-13.2

§50-13.2

g 50-13.2. Who entitled to custody; terms of cus-
tody; visitation rights of grandparents;
taking child out of State.

(a) An order for custody of a minor child entered pursuant to this
section shall award the custody of such child to such person, agency,
organization or institution as will best promote the interest and
we%fare of the child. In making the determination, the court shall

. consider all relevant factors including acts of domestic violence
petween the parties, the safety of the child, and the safety of either
arty from domestic violence by the other party and shall make
dings accordingly. An order for custody must include findings of
fact which support the determination of what is in the best interest
of the child. Between the mother and father, whether natural or
adoptive, no presumption shall aill)lly as to who will better promote
the interest and welfare of the child. Joint custody to the parents
shall be considered upon the request of either parent.. o
" (b) -An order for, custody of a minor child may grant joint custody
to the parents, exclusive custody to one person, agency, organiza-
tion,” or institution, or grant custody to two or more .persons,
‘agencies, organizations, or institutions. Any order for custody shall
jnclude such terms,.including visitation, as will best-promote the
jinterest and welfare of the child. If the court finds-that domestic
wiolence has occurred, the court shall enter such orders that best

violence. Such orders may ude a designation of time and place
for ‘the exchange ‘of children away from the abused party, the
‘participation of a third party, or supervised visitation. If a party is
‘absent or relocates with or without the children because of an act of
‘domestic violence, the absence or relocation shall not be a factor that
weighs against the party in determining.custody or visitation.
Absent an order of the court to the contrary, each parent shall have
egual access to the records of the minor child involving the health,
education, and welfare of the child. e :
(b1) An order for custody of a minor child may provide visitation
rights for any grandparent of the child as the court, in its discretion,
deems appropriate. As used in this subsection, “grandparent” in-
cludes a biological grandparent of a child adopted by a stepparent or
a relative of the child where a substantial relationship exists
between the grandparent and the child. Under no circumstances
shall a biological grandparent of a child adopted by adoptive
parents, neither of whom is related to the child and where parental
rights of both biological parents have been terminated, be entitled to
visitation rights. -
(c) An order for custody of a minor child may provide for such
child to be taken outside of the State, but if the order contemplates
the return of the child to this State, the judge may require the
gerson, agency, organization or institution having custody out of this
tate to give bond or other security conditioned upon the return of
the child to this State in accordance with the order of the court.
(d) If, within a reasonable time, one parent fails to consent to
adoption pursuant to Chapter 48 of the General Statutes or parental
rights have not been terminated, the consent of the other consenting
parent shall not be effective in an action for custody of the child.
(1957, c. 545; 1967, c. 1153, s. 2; 1977, c. 501, s. 2; 1979, c. 967; 1981,
c. 735, ss. 1, 2; 1985, c. 575, s. 3; 1987, c. 541, s. 2; c. 776; 1995 (Reg.
Sess., 1996), c. 591, s. 5.) . :
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CH. 50. DIVORCE AND ALIMONY

§ 50-13.2A. Action for visitation of an adopte

grandchild.

A biological grandparent ma
visitation rights with a child a

B "g
institute an action or proceeg
opted by a stepparent or g rela;

the child where a substantial relationship exists betwe;
grandparent and the child. Under no circumstances shall”
ical grandparent of a child adopted by adoptive parents, nejth

whom is related to the child and where
biological parents have been terminated,

arental rightg of"
e entitled gtg “;f £

‘rights. A court may award visitation rights if it determinegs
visitation is in the best interest of the child- An order aw
visitation rights shall contain findings of fact which “sup;
determination by the judge of the best interest of thé'cbjf

dure, venue, and ,;urisdiqtion shall be as in an actipn;

(1985, c. 575, . 2.

 Editor's Note. — Session Laws 1985,
¢c. 575, 5. 6 made this section effective
October 1, 1985, and applicable to pend-
ing litigation and actions or proceedings

L., CASENOTES ' :

" There is a reasonable basis for the

classification elicited in this section,
and therefore, the classification does not
violate the equal protection guarantees
of either the State or federal Constitu-
tions. Hedrick v. Hedrick, 90 N.C. App.
1561, 368 S.E.2d 14, cert. denied, 323 N.C.
173, 873 S.E.2d 108 (1988). - -
" This section must be read in pari
materia with § 50-13.7(a), which
therefore requires a showing of a sub-
stantial - change' of circumstances.
Hedrick v. Hedrick, 90 N.C. App. 151,
368 S.E.2d 14, cert. denied, 323 N.C. 173,
373 S.E.2d 108 (1988). ’

Trial court did not err in allowing
grandparents to intervene in adop-
tion proceeding pursuant to this
section without holding a preliminary
evidentiary hearing to determine
whether a substantial relationship ex-
isted between the movants and grand-
children, where the trial judge addressed
the issue of whether the grandparents
had a right to intervene based on the
pleadings before it, and without the ne-
cessity of a preliminary hearing the trial
court made a preliminary determination
that the grandparents had a right to
intervene. Hedrick v. Hedrick, 30 N.C.
App. 151, 368 S.E.2d 14, cert. denied,
323 N.C. 173, 373 S.E.2d 108 (1988).

Evidence held sufficient to support
the trial court’s conclusion that grand-
parents had established a substantial
relationship with their grandchildren.

filed on or after that date, whe
adoption was final before o;
ber 1, 1985. Cor

Hednck v ' Hednck, 90
368 S.E.2d 14, cert. denied
373 S.E.2d 108 (1988), -, ’

when the grandparents had,
a_continuing substantial ;e
with their grandchildren since
of earlier custody order, and b:
that, the court found sufficient;
justify its conclusion that it.was;
best interest of the grandchilds
maintain a continuing relationshij
the grandparents through the:
of visitation privileges.  Hed
Hedrick, 90 N.C. App. 151, 368;
14, cert. denied, 323 N.C. 173, 37
108 (1988), .
Where adoption of two gran
dren by stepfather not finalized
one month after the entry of:;
ment awarding grandparents visi
whatever rights he was to gain inbx
ing an adoptive parent had not ves
the time of the hearing, and:
the adjudication of the issues bef or
court did not require his presence:
suit. Hedrick v. Hedrick, ‘90 N.C:
161, 368 S.E.2d 14, cert. denied, 323
173, 373 S.E.2d 108 (1988). - 70
Trial court’s findings of fact' heig
to establish fitness of the grandpsil
ents and that the welfare of the chil
would be subserved by granting,
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pPayment of Counsel Fees. — The
court i8 vested with broad power when it
;s authorized to punish “ag for contempt.”
This power includes the authority for a
istrict court judge to require one whom
he bas found in willful contempt of court
for failure to comply with a child support
order to pay reasonable counsel fees to
opposing counsel as a condition to being
purged of contempt. Blair v. Blair, 8 N.C.
App. 61, 173 SE.2d 513 (1970).
Indefinite Jail Term. — When a de-
fendant has the present means to comply
with a court order and deliberately re-
fuses to comply, there is a present and

" continuing contempt, and the court may

commit_such defendant to jail for an
indefinite term, that is, until he complies
with the order. Bennett v. Bennett, 21
N.C. App. 390, 204 S.E.2d 564 (1974);
Fitch v. Fitch, 26 N.C. App. 570, 216
S.E.2d 734, cert. denied, 288 N.C. 240,
217 S E.2d 679 (1976). - - - - .
Effect of Dismissal of Contempt
'Action Without Explanation. —A dis-
missal of a contempt action, without ex-

planation, at most signified that the sup-
: porl'.i_ng party was not m contempt as of

ART. 1. DIVORCE, ETC., GENERALLY

§50-13.5

that date and did not cancel the accrued
child support debt; it merely forced the
custodial parent or an authorized party
to pursue one of the alternate remedies
listed in subsection (f) to enforce the
debt. Brower v. Brower, 78 N.C. App.
425, 331 S.E.2d 170 (1985).

As to effect of reconciliation and
resumption of cohabitation on a sep-
aration agreement, see Hand v. Hand,
46 N.C. App. 82, 264 S.E.2d 597, cert.
denied, 300 N.C. 656, 270 S.E.2d 107

(1980). .

Failure to Idem Purpose of
Support as Health, Education and
Maintenance Is Not Error. — The
better practice is for the court’s order to
relate that the payment 'ordered under
this section is the amount necessary to

_meet the reasonable needs of the child

for health, education, and maintenance,
but the failure of the court to do so does
not constitute reversible error. Andrews
v. Andrews, 12 N.C. App. 410, 183 S.E.2d
- 843 (1971); Martin v. Martin, 35 N.C.
App. 610, 242 S.E.2d 893, cert. denied,
295 N.C, 261, 245 S.E.2d 778 (1978).

e TR A ST A S - A S e e '
§ 50-13.5. Procedure in actions for custody or sup-
.. - i-port of minor children. -
(a) Procedure. —The procedure in actions for custody and sup-
port of minor children shall be as in civil actions, except as provide

in this section and in G.S. 50-19. In this G.S. 50-13.5 the words
“custody and vsupport” shall be deemed to include custody or support,

or both.

(b) Type of Action. — An action bfi)ught under the provisions of
this section may be maintained as follows: _

(1) As a civil action.

(2) Repealed by Session Laws 1979, c. 110, s. 12, effective July

1, 1979.

(3) Joined with an ‘action

for annulment, or an action for

_ divorce, either absolute or from bed and board, or an action
for alimony without divorce. - :

(4) As a cross action in an action for annulment, or an action for
divorce, either absolute or from bed and board, or an action
for alimony without divorce. :

(5) By motion in the cause in an action for annulment, or an
action for divorce, either absolute or from bed and board, or
an action for alimony without divorce. g

(6) Upon the court’s own motion in an action for annulment, or

' an action for divorce, either absolute or from bed and board,
or an action for alimony without divorce.

(7) In any of the foregoing the judge may issue an order

fg;;nuiring that the body
- () Jurisdiction in Actions or Proceedings for Child Support and '

Child Custody. —

of the minor child be brought before
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§50-13.5 CH. 50. DIVORCE AND ALIMONY

(1) The jurisdiction of the courts of this State to entepiaty
providing for the support of a minor child shall be
actions or proceedings for the payment of monesy ‘:f
transfer of property. : v

(2) The courts_of this State shall have Junsdlctlon
orders providing for the custody of a minor Chlld
provisions of G.S. 50A-3. .

(3) to (6) Repealed by Session Laws 1979, c. 110

- tive July 1, 1979. 5ot

(d) Service of Process, Notice; Interlocutory Order

(1) Service of process in civil actions for the cus

. children s be as in other civil actions:.

"+ "support of a minor child in a pendmg action may

" ""on 10 days notice to the other parties and. complig

. .~G.8. 50-13.5(e). Motions for custody of a minor

. pending action may be made on 10 days notice
.- parties and after compliance with G.S. 50A-:

(2) If the circumstances of the case render it appropifi'a

. gaining jurisdiction of the minor child the courtn

7 orders for the temporary custody and support of;
Xendmg the service of process or notice as hereini

(3) temporary order for custody which changes
‘arrangements of a child or changes custody

", entered ex parte and prior to service of proces

. unless the court finds that the child is exp’ :
substantial risk of bodily injury or sexual abuse:onsE
~-there is a substantial risk that the child may be abductZ®

removed from the State of North Carolina for the p

evading the jurisdiction of North Carolina courts:

* (e) Notice to Addltxonal Persons in Support Actions d

ings; Intervention. —

(1) The parents of the minor child whose addresses ar
ably ascertainable; any person, agency, orgarnizal
ingtitution having actual care, control, or custod
minor child; and any person, agency, orgamzatlon 0!
tution reqmred by court order to provide for the s
a minor child, either in whole or in part, not
f;3arl:1es and served with process in an action or pra

or the support of such child, shall be g1ven notxce
'Fharty rmsmg the issue of support b

(2) The notice herein required shall be in the manner
by the Rules of Civil Procedure for the service of notic
~actions. Such notice shall advise the person to be notifie
the name of the child, the names of the parties to the a
or proceeding, the court in which the action or p ocee
was ingtituted, and the date thereof. 3

(8) In the discretion of the court, failure of such service of
shall not affect the vahd1ty of any order or Judgm

- entered in such action or proceeding. R
(4) Any person required to be given notice as herein’ pro (oK
may intervene in an action or proceeding for support 08
" minor child by filing in apt time notice of appearance 0%
other appropriate pleadings.
(£ Venue.— An action or proceeding in the courts of this State 0T
custody and support of a minor child m aﬁ’ be maintained inth
county where the child resides or is physically present or in a co
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where a parent resides, except as hereinafter provided. If an action

for annuiment, for divorce, either absolute or from bed and board, or

for alimony without divorce has been previously instituted in this

State, until there has been a final judgment in such case, any action

i jldren of the

ion in the

en instituted and an action for

annulment or for divorce, either absolute or from bed and board, or

 for alimony without divorce is subsequently instituted in the same

or another county, the court having jurisdiction of the prior action or

proceeding may, in its discretion direct that the action or proceeding

for custody and support of a minor child be consolidated with such

- gubsequent action, and in the event consolidation is ordered, shall

determine in which court such consolidated action or proceeding
- ghall be heard. ' : :

(g) Custody and Support Irrespective

artes. — Orders for custody and support f
entered when the matter i
gection, irrespective of the rig
petween themselves in an action for annulme
divorce, either absolute or from bed and board, or an action for
alimony without divorce. . U
. (h) Court Having Jurisdiction. — When a district court having
jurisdiction of the matter shall have been established, actions or
proceedings for custody and support of minor children be heard
without a jury by the judge of such district court, and may be heard
at any time. : o Co

(i) District Court; Denial of Parental Visitation Right; Written
Finding of Fact. — In any case in which an award of child custody is
made in a district court, ial judge, prior to denying a parent the
right of reasonable visitation, shall make a written finding of fact
that the parent being denied visitation rights is an unfit person to
visit the child or that such visitation rights are not in the best
interest of the child. '

() Custody and Visitation Rights of Grandparents. — In any
action in which the custody of a minor ¢ ild has been determined,
upon a motion in the cause and & showing of i
pursuant to G.S. 50-13.7, the grandparents of the child are entitled
to such custody or visitation rights as urt, in its discretion,
deems appropriate. As used in this subsection, “grandparent” in-
cludes a biological grandparent of a child adopted by & gtepparent or
a relative of the child where 8 substantial relationship exists
between the grandparent and the child. Under no circumstances
shall a biological grandparent of a child adopted by adoptive
parents, neither of whom is related to the child and
rights of both biologi i
visitation rights. (18
gs. 1292, 1296, 1570, 166! . ,

C.S., ss. 1664, 1667, 2242; 19 ; ,¢. 52;1939, ¢. 115; 1941

c. 120; 1943, c. 194; 1949, c. 0 1, c. ,8.3; 1953, cc. 813,
, ¢ 310, s. 2; 1967, c. 1153
,c. 110, s. 12;¢. 563;¢. 0
575, s. 4; 1987 (Reg. Sess.,
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1997
S/H - _ D

Senate/House 97-RSZ-001.53
THIS IS A DRAFT 9-DEC-96 12:39:48

Short Title: Grandparent Visitation (Public)

Sponsors: Senator/Representative

Referred to:

A BILL TO BE ENTITLED
AN ACT TO PROVIDE FOR AN EXPANSION OF RIGHTS UNDER EXISTING LAW
PERTAINING TO GRANDPARENT VISITATION.
The General Assembly of North Carolina enacts:
Section 1. G.S. 50-13.1(a) reads as rewritten:

" (a) Any parent, relative, or other person, agency,
organization or institution claiming the right to custody of a
minor child may institute an action or proceeding for the custody
of such child, as hereinafter provided. Unless a contrary intent
is clear, the word "custody" as it applies to parents of a minor

child shall be deemed to include custody or visitation or both."
Sec. 2. G.S. 50-13.2(bl) reads as rewritten:
"(bl) An order for custody of a minor child may provide
visitation rights for any grandparent of the child as the court,
in its dlscretlon, deems approprlate. As—used—in-this-—subsection,

Gh*ld* Under no circumstances shall a biological grandparent of
a child adopted by adoptive parents, neither of whom is related
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to the child and where parental rights of both biological parents
have been terminated, be entitled to visitation rights."
Sec. 3. G.S. 50-13.2A reads as rewritten:

"$§50-13.2A. Action for visitation ef-an adepted—grandchild. by

grandparent.

A bielogical grandparent may institute an action or proceeding
for visitation rlghts w1th a grandchlld sh;ldh—adepted——by—qa

the provisions of this section. Under no c1rcumstances shall a
biological grandparent of a child adopted by adoptive parents,
neither of whom is related to the child and where parental rights
of both biological parents have been terminated, be entitled to
visitation rights. A court may award such visitation rights if as
it determines that—wisitation—is to be be in the best interest of

the eheldv grandchlld. Aa—e;de;—awa;d&n9—v&s&tat&oa—;&ghts—shalL

audge—eé—the—best-&ate;esb—eﬁ—;he—eh*Ldv An order awardlng or

denying visitation under this section shall contain findings of
fact supporting the award or denial of visitation based on the
grandchild’s best interest. If the grandchild’s legal parents
are married and 1living together, the court shall not award
visitation unless the court determines the following by clear and
convincing evidence: (1) either that there is a preexisting
relationship between the grandparent and the grandchild that has
engendered a bond, or that the grandparent has made a substantial
effort to establish a bond, such that visitation is in the best
interest of the grandchild, and (2) that the amount and
circumstances of the visitation awarded will not substantially
interfere with the right of the parents to exercise their
parental authority. Where the grandchild’s legal parents are
married and living together, there is a presumption that may be
rebutted by clear and convincing evidence that visitation by a
grandparent is not in the best interest of the grandchild if the
grandchild’s legal parents agree that the grandparent should not
be granted visitation rights. Where the grandchild’s leqgal
parents either are not married or are not living together, or
both, there is no presumption on behalf of any party to the
action. Procedure, venue, and jurisdiction shall-be are the same
as in an action for custody."
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1 Sec. 4. G.S. 50-13.5(j) is repealed.
2 Sec. 5. This act becomes effective October 1, 1997.
|
31

a7 mee? ANt £ Darma




Summary of Legislation
This proposal does the following:

Section 1: Inserts language in G.S. 50-13.1(a) stating that “custody” only includes visitation where the
word “custody” applies to parents of a minor child.

Section 2: Deletes language in G.S. 50-13.2(b1) that defines “grandparent” as including a biological
grandparent of a child adopted by a stepparent or relative where a substantial relationship exists.

Section 3: Rewrites G.S. 50-13.2A to allow a court to award grandparent visitation if it finds that it would
be in the best interest of the grandchild. Where the child’s parents are married and living together, there
would be a presumption, that could be rebutted by clear and convincing evidence, that visitation was not
in the child’s best interest if the parents were married and living together and if they opposed visitation.
The court would not award visitation unless it determined by clear and convincing evidence that there was
a preexisting relationship between the grandparent and grandchild that had engendered a bond, or that the
grandparent had made a substantial effort to establish a bond, such that visitation would be in the best
interest of the grandchild. Also, the court would have to determine by clear and convincing evidence that
the amount and circumstances of visitation would not substantially interfere with the parents’ right to
exercise their parental authority. Where the child’s parents were not married or living together, there
would not be any presumption.

Section 4: Repeals G.S. 50-13.5(j), which states that in a case where custody has been determined, a
grandparent must show changed circumstances in order to get custody or visitation rights.

Section 5: The effective date would be October 1, 1997.
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